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1. This Act may be cited as the Sales Tax Act, 1993.

2. In this Act, unlcss the context othcrwise requires —
“Commissioner” means the Commissioner of Sales Tax appointed
under this Act and includes the Deputy Commissioner and any
other officer delegated by the Commissioncr 1o act on his behalf;
“goods” includes all wares, articles, merchandisc, animals, currency,

mattcrs or things;
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“hotel” means a house or other building or tent providing board and
lodging therein for payment, whether or not it is also used for the
purchase and consumption on its premises of food and beverages,
and includes a motel, a safari or hunting or game lodge or camp,
or such other place as may bec prescribed, but shall not include a
hotel which does not provide beds for more than 10 persons at a
time, or the annual takings of which do not excecd P 75 000, or
such other amount as the Minister may prescribe;

“home consumption” means consumption or use in  Botswana,

“importer” in respect of any imported goods includes any person who,
at the time of importation —

(@) owns such goods;

(b) carrics the nisk of such goods;

(c) rcpresents that, or acts as if, he is the importer or owner of such
goods;

(d) actually brings such goods into Boiswana;

(e) is beneficially interested in any way whatever in such goods; or

(f) acts on behalf of any person referred to in paragraph (a), (b), (¢),
(d) or (e);

“manufacture” mcans the subjcction of any physical matter to any
process which materially changes it orits packaging in substance,
character or appcarance, and includes the assembly of parts;

“manufacturer’” means any person who engages in the manufacture of
goods;

“restaurant’” means a place of business where meals and beverages are
scrved 1o customers for consumption on the premises, or are
othcrwise sold, but shall not include —

(a) ahotel; or
(b) arestaurant or fast food scrvice at which there isno seating accom-
modation, or scating accommodation for less than fifty people at
a ime, and the annual takings of which do notexcecd P 75 000, or
such othcer amount as the Minister may prescribe;

“sclier” means, in relation Lo any goods manufactured in Botswana, the
manufacturer or any person 10 whom the goods are sold in bond;

“tax” means salcs tax imposcd under this Act, as provided in section 4,
and includes a penalty imposed under this Act;

“tour operator” means a person who, whether on his own account or as
an agent of another person, carrics on the business of conducting
safari or hunting tours, wildlife vicwing or nature viewing or
cultural or photographic tours in Botswana;

“transaction” includes the salc of any goods, the rendering of any
prescribed scrvice, the provision of board and lodging, the
supplying of meals or the imporation of goods into Botswana;

“value” has the meaning assigned to it under scction 6.

Appointments 3. There shall bc a Commissioner of Sales Tax, a Deputy Commis-
sioncr of Sales Tax, and such other officers in the Public Scrvice as are
rcquircd for the administration of sales tax under this Act.



4. Except as is provided in section 5, there shall be charged and paid
sales tax, at the rate orrates specificd in regulations made under section
O, on the value, or on a unit of quantity, as the case may be, of —

(@)

(b)

(c)

goods specified in Parts 1, II and III of the First Schedule to the
Sales Tax Regulations, which are imporned into Botswana, or
which are manufacturcd in Botswana and are sold forthe firsttime
in Botswana;

any scrvice rendered by any person in the course of any business,
profession or vocation carried on by him, and which is prescribed
by the Minister in regulations made under this Act; or

board and lodging and any other facility supplicd by any person
in carrying on the business of a hotel ora touropcrator, orof meals
or beverages or other goods served or otherwise sold onthe
premises in carrying on the business of a restaurant:

Provided that where meals, beverages or other goods are
supplied to occupants of a hotel from a restaurant, and their value
1s included in the charges billed to such occupants by the hotel,
the amounts so included shall not be chargeable to tax in respect
of the restaurant which supplied the meals, beverages or other
g00ds.

S. Notwithstanding the provisions of section 4, salcs tax shall not be
chargeablec —

(a)

&)

(c)

(d)

in respect of goods manufactured in Botswana, where such goods
are cxported from Botswana under the supervision of the Com-
missioner;

in respect of such goods as may be specified in regulations made
under secuon 9, not exceeding UA 500 in value, or such other
valuc as the Minister may prescribe, or in respect of such quan-
tities of goods as may be specified in such regulations, which a
person entering Botswana by air, road or rail may import at the
time of his entry and have in his physical posscssion, and where
the goods are for his own personal use or consumption;

in respect of goods imported by any person designated in Part I of
the Diplomatic Immunitics and Privileges (Conferment of

Charge to tax

Exemption

Pcrsonal Immunities and Privileges) Order made under section  ¢ap. 39:01

4 of the Diplomatic Immunitics and Privilcges Act, or by any
organization specified in the Schedule to the Diplomatic Immu-
mtics and Privileges (Designation of Organizations and
Conferment of Inmunities and Privilcges) Order made under the
said Act;

in respect of goods manufactured by a business carried onin
Botswana, of which the annual turnoveroftaxable goods docs not
cxceed P75 000 or such other amount as the Minister may
prescribe;

in respect of goods imporicd or manufactured by a welfare
organization approved by the Minaster,



(A bona fide unsolicited parccls sent by post, the number and the
value of which the Minister may prescribe;

(g) goods imported into Botswana where the Commissioner is
satisfied that the goods had been previously exported in substan-
tially the same¢ condition, except where the goods had been first
imported under rcbate of tax, or the tax had been refunded on
expon,;

(h) any goods directly importcd or purchased directly from a
registered manufacturcr forthe exclusive use of any department or
agency of the Government, and

(/) any goods for the personal or official use of the President or any
dependent member of his family,

Taxable value 6. (1) For the purposc of this Act the taxable value of goods shall
he —

(a) in the case of goods sold by a manufacturcrto a person
independent of him, the price for which the goods are sold;

(b) in the casc of goods sold in any other manner by a manufacturer,
the price at which the goods would have been sold in the ordinary
course of business to a person independent of the manufacturer,
and, in cases where no price can be so determined, such price as
shall, subject 10 the Sales Tax Regulations, be decided by the
Commissioner; and

(c) inthe case of taxable goods imported into Botswana, the sum of
the following amounts —

(1) the value of such taxable goods ascertained for the purpose
of customs duty, inaccordance with the Customs and Excise
Duty Act, whether or not any customs duty 1s payable on
those goods;

(11) such percentage of the amount ascertained under sub-
paragraph (i) as the Minister may prescribe in respect of
insurance and freight; and

(111) the amount of the customs duty, if any, payable on those
goods;

(d) in the case of hotcls, the total amount of all charges included in
the bills payable by the occupants;

(e) 1n the case of restaurants, thc total amount accruing from the
service and salc of meals, beverages and other goods;

(f) 1 the casc of tour operators, the total amount charged in respect
of the scrvices rendered in Botswana.

(2) In the casc of the tourism industry, the Commissioner may
substitute a single charge to tax, at the prescribed rate, upon the gross
amount payable for a single tour package, in place of scparatc charges
in respect of the value or unit of quantity of cach of the scrvices or goods
included in such tour package:

Provided that where the Commissioner is not satisfied that the
amounts represented to be charges for the services rendered within
Botswana arc not the correct amounts, he may substitute such amounts



as he considers rcasonable, and tax shall be due and payable under this
Act in respect thereof.

7. (1) Tax falls due under this Act —

(a¢) in the case of a sale of goods, on the date on which the sale is
concluded,;

(b) inacase fallingunderparagraphs (b) or(c) of section4,onthcdate
of accrual to the person rendering the service or providing the
board and lodging or supplying the meals, of the constderation
included in the value of the scrvice rendered, or the provision of
board and lodging or the supply of meals, as the case may be; or

(¢) inthe case of goodsimportcd into Botswana, on the date on which
goods are imported:

Provided that goods which are cleared under the Customs
and Excise Duty Act orunder this Act for home consumption
shall, for the purposcs of this Act, be deemed to have been
importcd on the datc on which they are so cleared.

(2) Forthe purposes of this Act, the date of conclusion of the sale of
goods shall be the date on which delivery of the goods is effected under
the sale, or the date on which the consideration payable by the purchaser
under the sale is paid in full, whichever is the carlicer.

8. (1) Subject to the provisions of sections 4 and 5, tax shall be
paid —

(@) 1n the case of goods manufactured in Botswana and sold for the

first time, by the scller;

(b) 1nthe case of any service rendered, or any provision of board and
lodging, orthe supply of any mcals, beverages or other goods, by
the person rendering the service, providing board and lodging or
supplying mecals, beverages or other goods ; or

(¢) 1nthe case of goods imported into Botswana, by the importer.

(2) For the purpose of paragraph (&) of subsection (1), in respect of
the tourist industry, a tour operator shall be decemed to be the person
referred to as rendering the scrvice, or supplying the meals, beverages
or other goods, except where they arce rendered or supplied by a hotel or
a restaurant.

(3) Where the person who is liable to pay tax is not resident in
Botswana, the Commissioncrmay substitute the agent, manageror factor
of such person to be the person liable to pay tax, by serving written notice
of such substitution on such agent, managcr or factor, as the case may be.

(4) Where any busincss is sold, any tax payable under this Act in
relation to any transaction carried out in that busingess prior to such sale
and rcmaining unpaid at the date of such sale, shall be payable by the
purchascr of the business,

9. (1) The Minister may make regulations for the better carrying out
of the provisions of this Act, or to give force and effcct to its provisions,
or forits better administration, and without prejudice to the generality of
the foregoing such regulations may provide for the following —
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(a) the classification of goods liable tothe tax and the rate or rates
of tax;

(b) the prescription of anything which interms of this Actis 1o be or
which may be prescribed.

(2) The Ministermay, athis discrction, and after consultation with the
Commissioncr, grant a rebate or refund of any tax payable in any case of
grave hardship.

(3) The Minister may appoint a board, to be known as the Board of
Adjudicators, to hear and decide on any matter in dispute between the
Commissioner and any personin respectofhis liability foror assessment
for sales tax, and rcgulations made by the Minister may provide for the
compositionof suchBoard, its procedure, and any othcrmatters relating
to its operations and activities undcer this Act.

10. (1) Everyimportcrof goodsliable totax shall be registered under
this Act in such manner as may be prescribed before importing such
goods:

Provided that the provisions of this subscction shall not apply to an
occasional importer of goods for his own personal use or consumption,
unlcss the Commissioner, in accordance with the provisions of subsec-
tion (3), decides othcrwise.

(2) Every manufacturerof goodshaving atotal value of notless than
P 75 000 1n any one year, or such other amount as the Minister may from
time to time prescribe, shall be registercd as a manufacturer for the
purposcs of this Act, in such manncr as may be prescribed, before
commencing such manufacture.

(3) Every tour operator, and every owner or operator of a hotel or
restauvrant liable to tax, shall be registered for the purposcs of this Act,
in such manner as may be prescribed.

(4) If, in the opinion of the Commissioncr, any person who should be
registered under subscction (1), (2) or (3), but is not so registered, the
Commissioner shall so notify him in writing and require him to register
forthwith,

(5) Any person required to be registered in accordance with the
provisions of subsection (1), (2), (3) or (4) shall apply therefor to the
Commissioner in such manner as may be prescribed, and where the
Commissioner is satisfied that a certificate of rcgistration is required it
shall be 1ssucd 10 the applicant in the prescribed form, on payment of
such {ce as may be prescribed.

(6) Every personwhois requiredto be registered under the provisions
of this scction shall keep such records and accounts, in such form, and
shall retain them for such period, as may be prescnbed or as the Commis-
sioner may require, and shall produce thecm for inspection by the
Commissioncr, or by an officer authorized by the Commissionerin that
bechalf, at such place and at suchtime asthe Commissionerorsuch officer
requires.



(7) Where achangein any material fact recordedin the application for
a certificatc of registration occurs, the importer or manufacturer
concerned shall notify the Commissionerin writing of that change within
thirty days of its occurrence.

(8) Any person who contravenes or fails to comply with any of the
provisions of this section shall be guilty of an offcnce and shall be liable
to a fine of P1 500 and 10 imprisonment for 6 months.

11. (1) The Commissioncr may licence a warchouse, to be known as
a bonded sales tax warchouse, at any place appointed for that purpose
undcr this Act and approved by him.

(2) A bonded sales tax warchouse may be licensed cither for the
storage of taxable goods or for the manufacture of taxable goods, but the
Commissioner may licence warchouses for both purposes on the same
premises provided they are separatcd in a manner approved by him.

(3) In addition to any lock uscd by the licensce, the Commissioner
may cause any bonded sales tax warehouse (0 be locked with a
Dcpartment of Sales Tax lock for such period as he deems fit, and no
person shall remove or break such lock, or enter such,warehouse or
remove any goods therefrom without the authority of the Commissioner,
whilst it is so locked.

(4) The Commissioncr may, at any timge, take stock of the goods in
any bondcd sales tax warchouse, and may require any tax duc upon any
deficiency 1o be paid forthwith.

(5) If the Commissioner is satisfied that the stock of goods in such
warchouse is greater than the quantity accounted for as being in stock,
the excess shall be debited to stock and the tax thercon shall be payable
on entry for home consumption.

(6) Innocasc shall the Government or any public officerbe liable for
any loss or damage of whatever nature sustained by any goods in a
bonded sales tax warchouse, or for any loss or damage sustained by
reason of wrong delivery of such goods.

(7) Inadditionto any liability to tax incurred by any person under any
other provision of this Act, the licensce of a bonded sales tax warchouse
shall be liable to the tax due on all goods stored or manufactured in such
warchouse, from the time of reccipt of thc goods or the time of
manufacture, as the casc may be.

12. (1) Subjcct to approval by the Commissioncr, any taxablc goods
may be entered for storage in a bonded sales tax warchouse with
deferment, under bond, of payment of tax, and no such goods shall be
removed to or placed in such warchouse until they have becn so entered.

(2) Suchentry shall, forthe purposcs of this Act, be deemed to be due
cntry inrespcct of such goods at the place of importation ormanufacture.

(3) Uponthecentry and landing of imported taxable goods for storage
inabonded salcstax warchouse, orthetransfer oflocally produced goods
to such warchouse, or upon the transfer of taxable manufacturcd goods
from such warchouse for manufacturc (0 such a warchouse for storage,
the licensce of the warchouse concerned shall take and rccord an
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accurate account of the goods and shall debit to stock any excess of such
goods found on rcceipt at such warchouse and report the same to the
Commissioner.

(4) No allowance for loss or diminution of any nature which may
occur while goods are being transported to or kept in any bonded sales
tax warchouse or while being transferred from one such warchouse to
another, or removed in bond, shall be allowed unless the Commissioner
is satisfied that it is reasonable.

(5) Subject to such conditions as the Commissioner may determine,
any goods on which tax is not payable may be taken into a bonded sales
tax warchouse, without entry, for the purpose of being used in the
production of or in conjunction with taxable goods.

(6) Goods which have been manufactured or stored in a bonded sales
tax warehouse may be taken or delivered therefrom upon due entry and
in accordance with regulations made under this Act, for one or other of
the following purposes —

(a) home consumption upon payment of any tax payable thereon;

(b) transfertoanotherbonded sales tax warchouse orremovalinbond

as provided in section 13; and

(c) export from a bonded sales tax warchouse, including supply as

storcs for aircraft lcaving Botswana.

(7) No person shall, without the permission of the Commissioner,
divert any goods entered for removal in bond from a despatch point 1o
a bonded sales tax warchouse, except goods entered for payment of tax
due thereon, to a destination other than that declared on entry, or deliver
such goods or cause them to be delivered in Botswana, except in
accordance with the provisions of this Act.

(8) The tax due on any dcficiency in a bonded sales tax warchouse
shall be paid forthwith on demand after detection of such deficiency:

Provided thatinthe case of goods manufacturcd in any bonded salcs
tax warchouse or in the case of goods in the process of manufacture and
removal from one such warehouse to another, the Commissioner may
allow working, pumping, handling, processing and similar losses and
losses due to natural causes, between the time when liability to tax first
arises and the time of removal of such goods from the warchouse in
which the goods arc manufactured orin which the process of manufacture
is completed, as the case may be, if he is satisfied that no partof suchloss
was willully or negligently caused.

13. (1) Notwithstanding anything to the contrary in this Act —

(a) theimporterofanytaxable goods orthe manufacturerorpurchaser

of any taxable goods manufactured in a bonded sales tax ware-
house or the licensee of such a warchouse tn which goods are
manufactured or stored may remove such goods in bond to any
place of entry or warchousing place underthis Actorto any place
outside Botswana:

Provided that taxable goods manufacturcd or storedin a
customs and excise warchouse may only be so removed for ware
housing 1o another such warchousing place within Botswana;




(b) the pilot of an aircraft or person in charge of any vehicle from
which any goods were landed in a place in Botswana to which
such goods were not consigned, may remove such goods 1n bond
to the place to which they were consigned, if evidence 1s produced
to the Commissioner, before entry for removal, of the 1dentity of
such goods and that the goods in question were consigned to the
place to which they are proposed to be rcmoved;

(¢) the owner of or any person beneficially interested 1n any goods
which are in transit through Botswana may remove such goods in
bond from the place they entered Bolswanato the place where they
arc destined 10 leave Botswana;

(d) a container opcrator may rcmove any container in bond to the
container depot or container terminal 10 which it was consigned,
without fumishing the security provided for in subsection (6), and
the manifestinterms of section 7(2)(b) of the Customs and Excise
Duty Act of the goods packed in such container shall be deemed
to be due entry for removal in bond of such container.

(2) Inadditionto any liability to tax incurred by any personunder any
other provision of this Act, the person who removes any goods in bond
in terms of subsection (1) shall, subject to the provisions of subsection
(3), be liable 10 tax on all goods which he so removes.

(3) Subject to the provisions of subsection (4), any liability to tax
under subsection (2) shall cease when it is proved o the satisfaction of
the Commissioner by the person concerned that in the case of goods
which arc destincd for a place beyond the borders of Botswana, that the
goods have been taken out of the country.

(4) If the person concemed fails to submit the proof referred to in
subscction (3) within a period of thirty days from the date on which the
goods in question were entered for removal in bond, he shall pay
forthwith on demand by the Commissioner the tax due on such goods.

(5) No goods shall b¢ removed in bond in terms of this section from
the place whcere they were landed in Botswana or where they entered
Botswana, until thcy have been entered for removal in bond and such
entry shall be dcemedtobe due entryin respect of such goods at that place
for the purposes of this Act.

(6) No cntry for removal in bond shall be tendered by or may be
accepted from a person who has not furnished such security as the
Commissioner may require, and the Commissioner may at any time
rcquire that the form, nature or amount of such sccurity shall be altcred
in such manner as he may determine.

(7) The removal inbond of goods shall be subject to such regulations
and such condinons as may be prescribed in respect of such goods, and
the Commissioncr may refuse to accept bills of entry for the removal in
bond of goods from arcmover who has persistendy failed to comply with
such regulations or conditions, or who has committcd such offence or
offences undcr this Act as may be prescribed.
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(8) Goods removed in bond shall not be delivered or removed from
the control of the Commissioner at the place of destinationin Botswana,
except upon due cntry according to the first account taken of such goods
on landing or on entry for rcmoval in bond thercof, or according to the
contents of the packages containing such goods as reflected in the
invoice issued by the supplicr in respect of such goods, and payment of
any tax due, including any tax due on any dcficiency.

(9) The Commissioner may refuse removal in bond of goods in
respect of which a provision of this Act has not been complied with, or
which are liable to forfeiture.,

(10) Inno case shall the Government or any public officer be liable
for any loss of, or damage of whatever naturc to, any goods removed in
bond, or for any loss or damage sustaincd by rcason of wrong removal
or delivery.

(11) Notwithstanding the provisions of this section the Commis-
sioner may, subject to such conditions as he may impose, allow goods
which are in transit through Botswana and which are removed in bond
in circumstances spccificd by him, to be entercd or removed in bond at
a placc other than the place at which they entered Botswana.

(12) The Commissioner may dctermine the roads and routes and
means of carriage of any goods removed in bond or any such goods
carried in circumstances specificd by him,

(13) No person shall, without the permission of the Commissioner,
divert any goods removed in bond to a destination other than the
destination declarced on entry for removal in bond, or deliver such goods
or cause such goods to be delivered in Botswana except into the control
of an officer at the place of destination.

(14) The Commissioncrmay specify the particulars to be reflectcdon
entry for removal in bond, and the documents to be produced by the
remover upon entry for removal in bond, in respect of any goods
removed in bond, or any such goods removed in circumstances or to a
destination specificd by him.

14. (1) Inrcspectof all goods ormatters taxable under this Act there
shall be issued at the time  such goods change hands, or services are
rendered, or board and lodging are provided, or meals are  supplied, an
invoice indicating the amount paid as salcs tax on such goods by the
importer or by the manufacturer, or by the recipicnt of such services,
board and lodging or meals, as the case may be, and f{or this purpose any
rcceipt in which the sales tax paid is indicated separately from the price
of the goods, or the cost of the scrvices, board and lodging ormeals shall
constitute an invoice:

Provided that the provisions of this subsection shall not apply in
respectof suchstores orsuch activities as the Commissionermay exempt
therefrom, or in respect of which the Commissioncrmay agree to accept
other arrangements.

(2) Any person who issues an invoice where cither no tax has been
paid or where the amount of tax on the invoice 1s greater than the amount
of tax paid, shall be guilty of an offence.



(3) Every person liable to tax under this Act shall maintain such full
and true records, written up to date, in respect of transactions which
determine his liability to tax, as may be prescribed.

(4) Every person liable to pay tax under this Act shall, notlater than
one month after the end of every month, fumish a returnto the Com-
missioner in the prescribed form, of —

(@) in the case of imports of taxable goods, the value of goods

imported during that month and the tax payable thercon;

(b) in the casc of a manufacturcr of taxable goods, the total value of
goods sold during that month cither dircctly or through a bonded
sales tax warchouse, and the tax payable thcreon; and

(c) in the case of a pcrson providing taxable services or providing
board and lodging or serving or selling taxable meals, the 1otal
value of the services or board and lodging provided or meals
served or sold during that month and the tax payable thercon.

(5) The provisions rclating to registration and the furnishing of tax
returns shall not apply to a person who occasionally imports taxable
goods for his own personal use or consumpuon.

(6) Where the Commissioner is of the opinion that a person liable to
furnish a return has cither not done so or has fumished a return which is
not true and correct, he may estimate the amount of tax duc and payable
by that person, decmand payment thereof and if payment 1s not made,
proceced to recover the same.

(7) Where the Commissionerhas estimated the amount of tax duc and
payable by any person, he may allow that person the opportunity, cither
before or during the course of recovery proceedings, of furnishing a
retum and establishing thatthe tax payable by him is less than the amount
estimated by the Commissioner.

15. (1) Every imporier, every manufacturer and cvery person
rendering scrvices or providing board and lodging at a hotel or meals at
a restaurant shall, unless otherwise directed by the Commaissioner, pay 10
the Commissionger any tax due undcr this Actin any month, on or before
the end of the next succceding month together with the retum f{or the
month in respect of which tax 1s paid, subjcct to provision of such bond
as thc Commaissioner may requirc.

(2) In respect of imported goods, where the Commissioner has so
directed under subsection (1), or where a casual importer exceeds the
limits specified for exemption of tax under scction 5, any tax duc shall
be paidin full to the Commissioner forthwith at the time and place where
the goods ar¢ imported into Botswana, and the goods shall not be
rcleased from the control of the Customs and Excise Department until the
tax has been paid in {ull, unless the Commissioner directs otherwise.

(3) Notwithstanding subscction (1), if the Commissioncr has rcason
to believe that any person liable to tax is about to lcave Botswana or that
a company 1s about to be liquidated or otherwise wound up or to cease
to carry on business, or has rcason to belicve that in any other
circumstances tax due may not be paid or be recoverable in the ordinary
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coursc, he may dircct that the tax due be payable to him forthwith or on
such other date as he may specify.

(4) Wherc any amount of tax due remains unpaid after the date on
whichit becomes payable in terms of this section, a penalty equal to two
percent pcr monthor part thereof of such unpaid amount shall be imposed
and be forthwith due and payable.

(5) Any penalty imposed under subscction (4) shall, forthe purposes
of this Act rclating to the collection and recovery of tax, be deemed to be
lax.

(6) Where any amountoftax ducisindefault, thc Commissionermay,
instead of suing for the tax, recover it by distress and for that purpose
authorize anofficerin writing tolevy distress upon the goods and chattels
of the defaulter and may, at the cost of the defaulter, employ any servant
or agent to assist him in the levying of the distress.

(7) If the full amount of the tax and cxpenses incurred in recovery
procecdings cannot be recovered by the levying of distress, the amount
outstanding may be recovered in any other manner provided in the Act,
the expenses being treated as a debt due and payable to the Government.

(8) Forthe purpose of levying distress the authorized officer may seek
the presence and assistance of a police officer during such levying.

(9) Any distress lcvied shall be kept for ten days at the premises of
the defaulter or at any other premises considered appropriate by the
authorized officer, at the cost of the defaulter.

(10) If the tax in default, together with any expenses incurred, 1S not
paid in full within the period of ten days from the date of the levying of
distress, the goods and chattels distrained shall be sold by public auction,
the proceeds of the salc being first applied towards recovery of all expens-
¢s incurred, and secondly towards recovery of the tax in default, any
remaining amount being paid to the defaulter.

(11) Where any tax under this Act is duc from any person, the
Commissioncr may, by notice in writing, require any other person who
owcs or holds moncy duc to that person or who owgs or holds moncy due
to a third pcrson who owes money or hold moncy due to the first
mentioned person, to pay that money or so much of it as 1s sufficient to
recover the tax duc and any expenses incurred in recovery proceedings,
and any payment made in accordance with such written notice shali
constitute a good and sufficient discharge of the liability of the person
on whom the notice 1s served to the person to whom the money is owed
or on whosc behalf the money is held.

(12) (@) Where tax duc from any person is in dcfault, the Commis-
sioner may by notice in writing inform that person of his intention to
apply to the Registrar of Deeds for any land or buildings situated in
Botswana which ar¢ owncd by such person to be the subjcct of security
for the tax in default, together with any expenses incurred in recovery
proceedings.



(b) If the pcrson on whom a notice has been served under
paragraph (a) fails to pay the whole of the amount specificd inthe notice
within thirty days of the date of scrvice of the notice, the Commissioncr
may, by noticc in writing direct the Registrar of Decds that the land or
buildings, to the extent of the defaulter’s interest thercin, shall be the
subject of sccurity for the total amount due, and unpaid, and the Registrar
shall, without fee, register the direction as 1f it were an instrument of
mortgage over or charge on, as the case may be, such land or buildings,
and thercafter that registration shall, subject to any prior mortgage or
charge, operate while it subsists in all respects as a legal mortgage over
or charge on the land or buildings to securc the amount due.

(13) Without prejudice to any other means of recovery of tax in
dcfault, the Commissioner may recover the amount 1in default as a debt
duetothe State by filing with the clerk orregistrarof any court, acertified
statement of the amount due by the defaulter, and that statement shall
have the effect of a civil judgement of that court in favour of the
Commissioncr for a liquid debt of the stated amount; and the court shall
1ssue a writ of execution in respect thercof against the defaulter:

Provided that no such writ of cxecution shall be 1ssucd untl 14 days
after service by the court on the defaulter of a notice informing him that
a writ of execution will be issucd by the court in respect of tax owed by
him, and unpaid, unless before the expiration of that period of 14 days
he produces proof of payment thereof satisfactory to the court,

(14) In any action under subsection (13), the Commissioner shall be
deemed to be a creditor and may institute proceedings for the sequestra-
tion of the property of the defaulter.

(15) In the event of insolvency of any person liable 10 pay tax, the
amount of tax chargeable and unpaid shall rank in priority over other debt
claims, except prior claims for any other tax or duty.

16. (1) Insofarasitisapplicable, Part X of the Customs and Excise
Duty Act shall apply in respect of rebates, refunds and drawbacks,
subject 1o the provisions of subscctions (2), (3), (4) and (5).

(2) Tax shall be refunded on tax paid goods if such goods are
identifiable at the port of exit and are exporied {from Botswana within a
period of three months from the date of sale, and the necessary documents
are presented o the customs officer, together with the goods being
exported, at the port of exit.

(3) Where the Commissioner is satisficd that any pcrson has paid tax
1n cxcess of the amount with which he is properly chargeable, or where
any amount of tax paid or part thercof has been remitted by the Minister,
any amount paid in excess, or amount remitted, shall be refunded to that
person.

(4) Where the Commissioncr is satisfied that any amount of tax has
becn rebated or refunded in crror, he may demand payment of that
amount within such ime as he¢ may by written notice specify, and if
payment is not made accordingly the amount shall be deemed to be tax
imposed under this Act for all purposcs of recovery of tax in default.
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(5) On applicaton by a registercd trader and subjcct to such
conditions as the Commissioner may impose, the Commissioner may
grant rebatc of tax on imported or locally produced goods intended for
incorporation into taxable items:

Provided that any breach of the said conditions by the applicant may
result in cancellation of the rebate granted to him.

17. (1) Notwithstanding any other provision of this Act, it shall be
lawful for the Commissioner to authorize any officer of the Department
of Taxes tocarryout any of the provisions of this scction for the purposes
of this Act and an officer so authorized shall, for that purpose only, be
deemed to be an officer appointed undcr this Act.

(2) Forihe purpose of obtaining full information in respect of the tax
liability of any person or any class of persons, the Commissioner or any
authorized officer may requirc —

(a) the production for examination, at a time and place specified by
him, any records, books of account, statements of asscts and
liabilitics, or other documents which he may consider necessary
{for that purpose;

(b) the production forrelention and examination of any records,
books of account and other documents as he may specify;

(¢) any person to attend, at a time and place to be specified, for the
purpose of being examined on any matter or transaction relevant
to his tax liability or to the tax liability of any other person.

(3) Subjcct to subscection (1) an authorized officer may, at any
reasonable hour, with or without prior notice and without a warrant, enter
any premiscs at which any person carrics on business orin which he has
rcasonable grounds to believe that a person is carrying on business or
keeping the records, books of account or other documents of a business,
inorderto asccriain whetherthis Actis being complicd with, and onentry
he may —

(@) require the production of any record, book of account, bank
statement, cheque book or other document or correspondence
which relate 1o the business forthe purpose of cxamination and the
making of copies thercof;

(b) take possession and rcmove any record, book of account, bank
statcment, cheque book or other document or correspondence
which he has reasonablc grounds for suspecting to be or to contain
cvidence of the commission of an offence under the Act;

(¢) rcquire any cabinct, box, drawer, container, cnvelope or other
rcceptacle or package to be opened or if unopened, to remove the
same for retention and examination; or

(d) remove and retain for examination samples of any goods.

(4) Anauthorized officer orany other person accompanying him who
cnicrs any premiscs and conducts an examination or scarch for the
purposes of the Act shall not be held responsible for any involuntary
damagge to any article or thing suffered in the course of the examination
or scarch.



(5) Any pcrson whose premises are entercd into by an authorized
officer for the purposes of the Act, or any other person who 1s present by
the wish or consent of that pcrson, shall comply with any reasonable
request madc by the authorized officer and shall not obstruct the officer
in carrying out his dutics under the Act.

(6) The Commissioner or an authorized officer may request the
presence of a police officer during the course of anentry and examination
of any premiscs conducted under this section.

(7) The Commissioncrmay, inorderto secure payment by any person
of any tax, pcnalty orothersum payable underthis Act, orthe compliance
by any person with any provision of this Act, rcquire the person
concerned to fumish security thereforin suchmanner andin such amount
as may be prescribed and any person who, without reasonable excuse,
fails to comply with a notice or requirement under this subscction shall
be guilty of an offence.

18. (1) Anypersonwhoisaggrieved by adecisionof anofficerinany
matter under this Act may appeal against such decision, in writing, within
30 days from the delivery of such decision, to the Commissioner.

(2) (@) The Commissioner shall refer any appeal on a matter
affccting policy or an appeal in a case involving grave hardship to the
Minister for his dccision.

(b) The Minister’s decision in a case involving grave hardship shall
be final and shall not be questioned in any court,

(3) In any other matter the Commissioner, or the Deputy Commis-
sioncr acting on his behalf, or any other officer of the department so
authorized by the Commissioncr, shall hcar and detcrmine the appeal.

(4) Anappealunderthe provisions of subscction (3) may be heard and
dctermined cither in the presence or absence of the appellant, as may be
considered appropriatc by the person hearing the appceal, and any ruling
on the matterin disputc may be given verbally if the appellant 1s present,
or if he is absent, in wniing addressed to the appellant.

(5) Anyappecllant whois aggrieved by a ruling givenunder subscction
(3) or (4), may appecal against that ruling to the Board of Adjudicators
appointed by the Minister under section 9(3).

(6) An appcal to the Board under subsection (5) shall bc made in
writing, addressed to the Commissioner, within 30 days of the datc on
which the ruling appealed against was given and setting out the grounds
on which the ruling is disputed.

(7) The hearing of an appeal by the Board shall be in camera and shall
be conducted in accordance with such procedure as may be provided in
regulations made undcr this Act relating to appeals, orin the abscence of
such regulations, as the Board may determinc.

(8) In any appcal before the Board the burden of proving that the
ruling appcaled against was wrong shall lic on the appetlant, and in its
decision thc Board may confirm, vary or annu} the ruling appcaled
against, or make such other order as it decms appropnaic.
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(9) Everydecisionofthe Board shall be conveyed tothe appellant and
to the Commissioner in writing and where any evidence has beenled, a
record of that evidence shall be appended to the decision.

(10) The appeliant or the¢ Commissioner may appeal against a
decision of the Board to the High Court on a point of law.

(11) The Commissionerand the appellant shall each bear the costs of
the appeal unless the Board decides that the Commissioner’s ruling on
the appeal made to him is unreasonable or arbitrary, Or that the appeal
to the Board by the appellant is frivolous, in which event the Board may
order the offending party to bear the full costs of the appeal.

19. (1) Any person who -——

(a) makes a false rctumn or statement, produces a false document or
false information, rclating to matters under the Act or fails to
declare goods liable to tax under this Act; or

(b) fails to comply with any notice which he is required to comply
with underthis Act, or failsto comply with any conditionimposed
or specified by the Commissioner under the Act; or

(c¢) failstocomply withany otherprovisionof this Act, shallbe guﬂty
of an offence and shall be liable —

(i) in a case falling under paragraph (a) to a fine of P5 000, or
treble the value of the tax evaded, whichever is the greater,
and to imprisonment for two years, and the goods in respect
of which such fals¢ staiement was made or such false
declaratdon or document was produced shall be liable to
forfeiture;

(1) in a casc falling under paragraphs (b) or (c) to afine of
P1 500 and to imprisonment for six months,

(2) Any person who obstrucis an authorized officer or any person
accompanying him in an ¢xamination or scarch of any premises under
the provisions of this Act, or who fails to comply with a lawful request
made to him dunng the course of such examination shall be guilty of an
offence and shall be liable to a fine of P2 500 and to imprisonment for
twelve months.

(3) Any person guilty of an offence under this Act for which no
penalty isspecified shall be liable toa fine of P2 500 and toimprisonment
for twelve months.

(4) Any person who 1s required 10 be registered under this Act and
who fails so to register or to inform the Commissioner that he is required
to rcgisicr, shall be guilty of an oflence and shali be liable (o a finc of
P1 500 and to imprisonment for six months.

(5) Where an offence under this Act is commitied by an employee or
agent of any person, that person shall also be guilty of the same offence
and liablc to the same penaltdes unless he proves that he was not a party
to the commission of the offence and could not reasonably be expected
to know that the offence was being committed and that he excrcised all
due diligence to prevent the commission of the offence.



(6) Where anoffence under this Actis committed by a body corporate
or a partnership firm, every director, partner or officer, as the case may,
who is concemcd in the management of such body corporate or
parinership firm shall be deemed 10 be guilty of the offence and liable to
the same penalties, unlesshe proves thathe wasnot aparty tothe offence
and that he could not reasonably be expected to know that the offence was
being committed and that he exercised all due diligence 10 prevent the
commission of the offence.

(7) Every person aiding and abetting the commission of an offence
under this Act shall himsclf be guilty of that offence and liable to the same
penaltics as the person committing the offence.

20. (1) If any person, having admitted to the commission of an
offence underthis Act, agrces toabide by adecisionof the Commissioner
thercon and deposits with the Commissioncr a sum which he may order
to be deposited, not being in excess of the maximum fine which a court
may impose on conviction for the offence, the Commissioner, may, after
such enquiry as he deems nccessary, determine the matter summartly,
and may, without lcgal proceedings, order forfciture by way of penalty
of the whole or part of the amount deposited.

(2) Any person who is aggrieved by a determination of the Com-
missioner under subsection (1), and where the penalty imposed by the
Commissioner is not less than P 5 000, may appeal against that
determination to the Minister, and the decision of the Minister thercon
shall be final and shall not be questioned in any court.

(3) Nothing in subsecctions (1) and (2) shall affect liability for
forfeiture of goods or for payment of tax or other charges in respect
thercof.

(4) Any person whose offecnce has becn compounded under this
scclion shall not be liable to further prosecution in respcct of that offence
unless the Attomey-General decides otherwise.,

21. (1) In addition to any other circumstances in which goods are
liable to forfciturc under this Act, any taxable goods found to have been
sold without paymcent of tax, and any form of conveyance or transporta-
tion of those goods, including motor vehicles and aircraft (other than
aircralt opcrating as part of a commercial passcnger airline, or any other
conveyance operating as part of a regular commercial passenger service)
shall bc liable to forfeiture.

(2) It shall be a defence to an order of forfeiture —

(a) ifthe person in possession of the goods liable to forfeiture proves
to the satisfaction of the Commissioner that the goods were
purchascd by him in good faith and without knowing or having
rcason 10 know that tax had not been paid on the goods; and

(b) ifthe owncrofthe form of conveyance or transportation proves {0
the satisfaction of the Commissioncr that the goods were being
conveyed or transported without hisknowledge orconsent, or Lthat
he acted in good faith and without knowing or having reason 10
know that the goods were liable to tax, or that any tax due had not
bcen paid.
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(2) The captain, owner or other person in charge of any aircraft or
other form of conveyance or transportation which is liable to seizure and
forfeiturc in terms of paragraph (1) shall, unless he proves that the goods
were being conveyed or transported without his knowledge, or that he
acted in good faith and without knowing or having rcason to know that
the goods werg liable to tax, or that any tax due had not been paid, be
guilty of an offencc and shall be liable to a fine of P2 000 and to
imprisonment {or two years.

(3) Forthe purpose of this Act, goods liable to seizure and forfciture
shall include any packaging in which the goods are wrapped or packed,
and any other thing contained in that packaging.

22. The Sales Tax Act is hereby repealed.

PASSED by the National Asscmbly this 21st December, 1992,

C.T. MOMPE],
Deputy Clerk.



